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FACTUM OF
TRANSPARENCY INTERNATIONAL CANADA INC. AND
TRANSPARENCY INTERNATIONAL e.V.

PARTI - OVERVIEW

1. Canada has played an important role in the global fight against corruption and bribery on
the international stage since Parliament enacted the Corruption of Foreign Public Officials Act'
(the “CFPOA”) in 1998. At stake in this case is the manner in which Canada can continue to do

so for the benefit of Canadians and all citizens of the world.

2. This appeal considers whether an immunity conferred under Canadian law to an
international organization should be vitiated by acts of cooperation between the international
organization and domestic Canadian law enforcement officials. Transparency International
Canada Inc. and Transparency International e.V. (together, the “TT Interveners”) submit that the

answer is no, for two reasons.

3. First, Canada’s grant of privileges and immunities to international organizations such as
the World Bank Group (the “World Bank”) has been and will continue to be essential for the
protection of whistleblowers in international anti-corruption efforts. It is not possible for global
anti-corruption efforts to succeed without strong protections for whistleblowers, who play an
essential role in exposing corruption, fraud, mismanagement and other wrongdoing, often at
serious personal risk. It is therefore critical that international organizations retain the ability to
provide whistleblowers with ironclad and internationally-recognizable assurances that their
identities will not be revealed. These assurances are necessary so that whistleblowers remain
protected from the very real threat of retaliation or reprisal if their identities are revealed —

otherwise, those with relevant information will stay silent out of fear.

4. Second, in order for Canada to participate fully in the global fight against corruption and
to fulfill its international obligations in this regard, the privileges and immunities that Canada
grants to international organizations must be meaningful as a matter of law. Without broad

recognition of these privileges and immunities, Canada’s (and other countries’) ability to

' Corruption of Foreign Public Officials Act, (S.C. 1998, c. 34).
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coordinate effectively with international organizations, such as the World Bank, in anti-corruption

efforts is undermined.

5. Canada has an international responsibility to pursue allegations of corruption against its
nationals under its own domestic laws, including the CFPOA. Much of the cooperation between
Canadian agencies and international organizations is made possible as a result of the privileges
and immunities that Canada and other states have provided to these organizations. This Court’s
decision on this appeal has the potential either to reinforce or undermine Canada’s ability to work

with international organizations in pursuing anti-corruption efforts.

PART II - ARGUMENT

A. Privileges and Immunities for International Organizations are Needed to Protect
Whistleblowers
6. Whistleblowers play an essential role in the global anti-corruption campaign. Witness

accounts offer invaluable insights into corruption and are powerful tools in the fight against it.

7. The importance of whistleblowers in identifying illegal or otherwise improper conduct has
been recognized in Canada and in jurisdictions around the world. Federally in Canada, section
425.1 of the Criminal Code prohibits an employer from attempting to dissuade an employee from
providing information to law enforcement agencies.? Since April 2007, Canada has also provided
protection to whistleblowers in the federal public sector through the Public Servants Disclosure
Protection Act (the “PSDPA™).? The objective of the PSDPA is to encourage public servants to
come forward with information if they suspect wrongdoing in the workplace and to protect them

from reprisal when they do so. Many provinces have enacted similar legislation.*

> Criminal Code, (R.S.C., 1985, c. C-46).
3 Public Servants Disclosure Protection Act, SC 2005, c. 46.

*  Public Service of Ontario Act, RSO 2006; Public Interest Disclosure Act, RSM 2007 (Manitoba); Public Interest
Disclosure of Wrongdoing Act, RSNS 2010 (Nova Scotia); Public Interest Disclosure Act, RSS
2011(Saskatchewan); Public Interest Disclosure Act, RSNB 2012 (New Brunswick); and Public Interest
Disclosure Act, RSA 2012 (Alberta).
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8. Similarly, the United States government has emphasized the importance of whistleblowers
in various legislation. The Whistleblower Protection Enhancement Act® and the Dodd-Frank Act
serve to encourage and protect whistleblowers in the public and private sectors, respectively.
Under a program created by the Dodd-Frank Act, whistleblowers in the private sector who come

forward to expose violations of securities laws are eligible to receive significant monetary rewards.

9. In the decision of this Court in Merck v. International Association of Bridge, Structural,
Ornamental and Reinforcing Iron Workers, Local 771, Binnie J. recognized the purpose and
importance of Canadian statutes that urge whistleblowers to report wrongdoing and assure them
of protections when doing so. He noted that even where whistleblower laws are directed at the
private sector (e.g., in the Merck case, The Labour Standards Act’ in Saskatchewan), the purposes
of this legislation “still has a public interest focus because it aims to prevent wrongdoing ‘that is
or is likely to result in an offence’.”® He went on to describe the important public goals that are

served by whistleblower legislation in Canada, as follows:

The underlying idea is to recruit employees to assist the state in the
suppression of unlawful conduct. This is done by providing
employees with a measure of immunity against employer retaliation.
“[R]eports from insiders allow for early detection and reduction of
harm, reduce the necessity for and expense of public oversight and
investigation and may ultimately deter malfeasance”.’

10. As a part of anti-corruption efforts on the global stage, international organizations,
including the World Bank, are often instrumental in gathering information from whistleblowers
and working together with law enforcement agencies of member states in order to assist domestic
criminal justice systems with the investigation and prosecution of serious international crimes. As

Nordheimer J. noted in the decision below, the World Bank (and other international organizations)

5 Whistleblower Protection Enhancement Act 0f 2012, ¢. 23, s. 743.
¢ Dodd-Frank Wall Street Reform and Consumer Protection Act, HR. 4173, 2010.

7 The Labour Standards Act, RSS 1978, ¢ L-1. Note that this legislation was replaced in August 2014 by The
Saskatchewan Employment Act, SS 2013, ¢ S-15.1.

8 Merckv. International Association of Bridge, Structural, Ornamental and Reinforcing Iron Workers, Local 771,
[2005] 3 S.C.R. 425 at para. 14, per Binnie J; TI Book of Authorities, Tab 1.

®  Id, quoting E. S. Callahan, T. M. Dworkin and D. Lewis "Whistleblowing: Australian, U.K., and U.S. Approaches
to Disclosure in the Public Interest" (2004), 44 Virginia Journal of International Law 879, at p. 882; TI Book of
Authorities, Tab 9.
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“have no right of [their] own to institute criminal proceedings against persons who are involved in
fraud and corruption”.!® As a result, these international organizations play the important role of
directing information from individuals with knowledge of wrongdoing 7o the countries of the
alleged wrongdoer’s nationality, which have the ability to investigate further and, if appropriate,

impose penal sanctions for the public benefit.

11. In this case, the information that the RCMP relied on to obtain wiretap authorizations
originated with four individuals who brought forward credible allegations of corruption to the
World Bank’s Integrity Vice Presidency (“INT”) relating to events that occurred in Bangladesh.!!
The evidence that these whistleblowers provided, together with the cooperation between the
RCMP and the INT, formed the foundation for this prosecution under the CFPOA.'? Indeed, much

of the INT’s key information is gathered from whistleblowers.!?

12. Itis critical that these whistleblowers and countless others in similarly precarious positions
are afforded robust protections, particularly in developing countries where corruption is often
rampant. Individuals who come forward with allegations of corruption and other serious crimes
take on significant personal risk. They may be fired, sued, blacklisted, arrested, threatened or, in

extreme cases, assaulted or killed.!*

13. " A core principle of whistleblower protection is that the identity of the whistleblower or any
information that may be used to ascertain the identity of the whistleblower must not be revealed.
In this regard, the World Bank has given evidence that “the need to keep certain information
confidential lies at the core of INT’s investigative procedures” in order both to “protect those who

assist INT in its investigations who might otherwise face retaliation” and to “reassure potential

Nordheimer J.’s Decision, para. 32.
Nordheimer J.’s Decision, para. 5.

2 Affidavit of Tanit Loraine Gilliam sworn March 18, 2015 (the “Gilliam Affidavit”), paras. 4-5; Appellant’s
Record, Volume VI, Tab 7, p. 143,

© Affidavit of Galina Mikhlin-Oliver sworn February 18, 2015 (the “MO Affidavit”), para. 25; Appellant’s Record,
Volume I, Tab 5, p. 38.

MO Affidavit, para. 28; Appellant’s Record, Volume I, Tab 5, p. 39.
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complainants and whistleblowers that their identities, including information they provide which

can facilitate the discovery of their identity, will be kept confidential.”'®

14 In criminal cases, this Court has confirmed that the identities of police informers are
protected by a “near-absolute privilege”.'® The principles on which the Canadian “informer’s
privilege” is based track closely the rationale for robust whistleblower protections on the
international stage. In R. v. Barros, Binnie J. explained that there is a need for the informer’s
privilege because the privilege “encourages other potential informers to come forward with some
assurance of protection against reprisal. A more flexible rule that would leave disclosure up to the
discretion of the individual trial judge would rob informers of that assurance and sap their

willingness to cooperate.”!”

15, While Canadian courts have recognized the importance of protecting an informant’s
identity in these cases, an exclusive reliance on the Canadian concept of the “informer’s privilege”
is insufficient given the international aspects of the global anti-corruption regime. The World
Bank’s governing documents have been incorporated into the national laws of 188 separate
member countries.'® Each of these countries will have their own concepts of whether, to what
extent and under what circumstances an informer’s identity ought to be protected, and when it may

be disclosed.

16.  Against this international backdrop, it is first and foremost the privileges and immunities
that Canada and other states have conferred to the World Bank (among other international
organizations) that provide the safe environment in which whistleblowers can confidently put
themselves forward to report bribery and corruption in countries around the world. Most
whistleblowers who provide information to the World Bank and other international organizations
do not do so in Canada. Rather, they often come forward in developing countries, such as
Bangladesh, with little or no knowledge of or interest in the Canadian concept of the “informer’s

privilege” and the extent to which it may operate to protect their identities.

1 MO Affidavit, para. 26; Appellant’s Record, Volume I, Tab 5, p. 39.
' R v. Barros, [2011] 3 S.C.R. 368, p. 374, per Binnie J; TI Book of Authorities, Tab 2.
7" Id., p. 385, per Binnie J.

'* MO Affidavit, paras. 4-5; Appellant’s Record, Volume I, Tab 5, p. 32.
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17.  The promise of confidentiality from international organizations is of little worth if it must
be subject to the caveat that the whistleblowers’ identities and other information provided may be
compelled by and revealed in Canadian courts, or the courts of other countries. For a would-be
whistleblower outside of Canada, an international organization’s qualified assurance of
confidentiality based on the local practices of a foreign legal system provides cold comfort and
could, in the words of Binnie J., foreseeably “sap the willingness to cooperate” from those who

might otherwise have been prepared to provide important information.

18.  Indeed, without internationally-recognizable assurances, which the World Bank and other
international organizations can only provide if the privileges and immunities accorded to them are
affirmed by all participating jurisdictions, there is a real risk that prospective whistleblowers will
stop reporting bribery and corruption through these channels. As the World Bank has stated,
“[u]nless the promise of confidentiality is credible, because it is respected by jurisdictions around
the world in which [the World Bank] operates, the sources will dry up and the public interest in

law enforcement will be the loser.”!?

B. A Broad Recognition of Privileges and Immunities is Necessary for Canada to
Continue to Participate Effectively in Global Anti-Corruption Efforts for the Public
Good

19.  The privileges and immunities that Canada has accorded to certain international
organizations such as the World Bank facilitate cooperation between Canada and these
organizations in the furtherance of Canada’s international obligations to combat corruption, among
other obligations. This cooperation results in a significant public benefit enjoyed by Canadians
and all citizens of the world. If international organizations’ privileges and immunities are watered
down or undermined, so too is Canada’s ability to effectively pursue and prosecute its nationals in

coordination with these organizations under the CFPOA.

20.  The current international anti-corruption infrastructure was born out of, and continues to
operate as a result of, significant cooperation among dozens of sovereign states and international
organizations. In 1997, Canada, together with 34 other countries, signed the Organization for
Economic and Cooperative Development Convention on Combatting Bribery of Foreign Officials

in International Business Transactions (the “OECD Convention”). These states were bound

¥ MO Affidavit, para. 25; Appellant’s Record, Volume I, Tab 5, p. 37.
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together under the OECD Convention out of a recognition that corruption undermines good
governance and economic development, and that all countries share a responsibility to combat
bribery in international business transactions.?’ Similarly, in 2003, the United Nations General
Assembly adopted the United Nations Convention against Corruption, an international anti-
corruption treaty that requires member countries to implement measures aimed at preventing

corruption.?!

21. In Canada, one of the products of these international efforts is the CFPOA, which
Parliament enacted in 1998 and the Government of Canada implemented in 1999 to satisfy its

obligations under the OECD Convention.??

22.  Given this international context, it is clear that the Canadian public derives a significant
benefit from the prosecution of its nationals under the CFPOA. Courts across Canada have
recognized both the important public benefits that arise from pursuing corruption charges and the
burden that Canada must bear in prosecuting its nationals who are accused of participating in
foreign corruption schemes. For example, in R. v. Niko Resources Ltd., a prosecution under the
CFPOA, Brooker J. of the Alberta Court of Queen’s Bench observed that the bribing of a foreign
official by a Canadian company is “an embarrassment to all Canadians” that “prejudice[s]
Canada’s efforts to foster and promote effective governmental and commercial relations with other
countries.”® Similarly, in R. v. Karigar, Hackland J. of the Ontario Superior Court observed that
the time has come to reject the notion that bribery in developing countries is simply a “cost of

doing business” for Canadian companies:

the corruption of foreign public officials, particularly in
developing countries, is enormously harmful and is likely to
undermine the rule of law. The idea that bribery is simply a cost of
doing business in many countries, and should be treated as such by

0 MO Affidavit, para. 17; Appellant’s Record, Volume I, Tab 5, p. 36.

' United Nations General Assembly resolution 58/4 of 31 October 2003, United Nations Convention against

Corruption.

2 See CFPOA, the full title of which is “An Act respecting the corruption of foreign public officials and the

implementation of the Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions, and to make related amendments to other Acts”.

2 R v. Niko Resources Ltd., [2012] A.W.L.D. 4536, paras. 13-14 (Alta. Q.B.); TI Book of Authorities, Tab 5.
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Canadian firms competing for business in those countries, must be
disavowed.?*

23.  In view of the above, even if the “benefits / burdens” analysis articulated in this Court’s
decision in Sparling v. Quebec (Caisse de dépét & de placement)® applies to the question of
whether a waiver of an international organization’s privileges and immunities has occurred, it
cannot be that a prosecution of Canadian nationals under a Canadian statute that was enacted
expressly in ratification of Canada’s international obligations is merely for the benefit of the

international organization itself.

24, Onthe contrary, as our courts have acknowledged on several occasions, prosecutions under
the CFPOA are conducted for the public good. They are conducted for the benefit of all Canadians

and indeed for the good of all of the citizens of the world.

25.  Any benefit that might accrue to the World Bank (or other international organizations who
provide information to Canadian law enforcement) as a result of a prosecution in Canada is de
minimus and ancillary to the overall public benefit that results from this domestic state action.
Indeed, in this case, while the World Bank may “have no right of [its] own to institute criminal
proceedings against persons who are involved in fraud and corruption” (as Nordheimer J. stated),
the World Bank already derives its own benefit from the INT’s work through the World Bank’s
“debarment” process, whereby the World Bank protects the funds it makes available by declaring
those who have engaged in corrupt activities ineligible for World Bank financing.?® Indeed, the
funds that the World Bank seeks to protect are in large measure the funds of member countries,

including Canada, who helped to fund the bank through capital contributions.?’

26. As a result of the OECD Convention and other international instruments, it is Canada’s
international responsibility to pursue allegations of corruption under its own domestic laws against

its own nationals. Indeed, under-enforcement is a significant issue among OECD member states,?

2 R v. Karigar, 2014 ONSC 3093 (S.C.1.); TI Book of Authorities, Tab 4.

*  Sparling v. Quebec (Caisse de dépét & de placement), [1988] 2 S.C.R. 1015; TI Book of Authorities, Tab 7.
% MO Affidavit, para. 20; Appellant’s Record, Volume I, Tab 5, p. 36

7 MO Affidavit, para. 12; Appellant’s Record, Volume I, Tab 5, p. 34.

% As Rachel Brewster observed in the Chicago Journal of International Law, under-enforcement remains a

significant issue among OECD member states: “While the signing and ratification of the OECD Treaty creates
an international obligation for member governments to enact domestic legislation prohibiting foreign corrupt



-9.

and Canada remains under international pressure to fulfill its obligations under the OECD

Convention, including by way of prosecutions under the CFPOA.%

27.  Canada has increased enforcement efforts under the CFPOA over the past several years,
and a body of decisions under the CFPOA is beginning to emerge.>’ In addition to the pending
prosecution against the four accused in this case, there is currently one other prosecution underway
in Canada under the CFPOA involving SNC-Lavalin’s activities in Libya, in which former

employees of the company and the company itself have been charged.>!

28.  The continued involvement and assistance of international organizations such as the World
Bank will facilitate Canada’s ongoing ability to meet its international obligations and to discharge

the important mandate established under the OECD Convention and the CFPOA.

29, However, assistance from the World Bank and other international organizations to
Canadian law enforcement agencies in respect of investigations and prosecutions under the
CFPOA and other laws may be diminished if these organizations® immunities are compromised.
There is every reason to believe that the Court’s decision in this case will have an international
impact and could affect the World Bank’s cooperation with law enforcement agencies in other

countries, especially given evidence from the World Bank that “it would be destructive of INT’s

activity, the incentives for states to under-enforce this agreement remain. The same competitive concerns that
made some states reluctant to sign onto the OECD Treaty may make some governments reluctant to enforce their
rules stringently.” See Rachel Brewster, “The Domestic and International Enforcement of the OECD Anti-Bribery
Convention”, Chicago Journal of International Law, Vol. 15, No. 1, Summer 2014; TI Book of Authorities, Tab
8.

»  Gilliam Affidavit, para. 21; Appellant’s Record, Volume VI, Tab 7, p. 146. See, also, Susana C. Mijares, “The
Global Fight Against Foreign Bribery: Is Canada a Leader or a Laggard?” Western Journal of Legal Studies,
Volume 5, Issue 4, Article 2, 2015, who noted that Transparency International and the OECD Working Group on
Bribery commented in 2012 on “Canada’s weak role in combatting foreign bribery” and “Canada’s insufficient
implementation and enforcement of the OECD Convention; TI Book of Authorities, Tab 10.

% See R v. Wats, [2005] A.J. No. 568, TI Book of Authorities, Tab 6; R. v. Niko Resources Lid., supra, TI Book
of Authorities, Tab 5; R. v. Karigar, 2013 ONSC 5199, TI Book of Authorities, Tab 4; R. v. Griffiths Energy
International, [2013] A.J. No. 412, TI Book of Authorities, Tab 3. Also note that Parliament passed significant
amendments to the CFPOA in June 2013 as a part of the Fighting Foreign Corruption Act, S.C. 2013, c. 26,
including to: (a) increase the maximum sentence of imprisonment applicable to the offence of bribing a foreign
public official from five to fourteen years for the directing mind of a company; (b) eliminate the facilitation
payments exception to that offence; (c) create a new offence relating to books and records and the bribing of a
foreign public official or the hiding of that bribery; and (d) establish nationality jurisdiction that would apply to
all of the offences under the Act, which now permits Canada to carry out prosecutions of Canadian citizens and
permanent residents regardless of where the act occurred.

' Gilliam Affidavit, para. 21; Appellant’s Record, Volume VI, Tab 7, p. 146
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and [the World Bank’s] credibility and reputation, and would severely undermine the ability of
INT to fulfill its investigative mandate going forward, were it to ever be required, as a matter of
any national law, to breach its undertakings or promise of confidentiality it has made to

whistleblowers, complainants and witnesses.”>?

C. Conclusion

30. In the Tl-Interveners’ submission, this Court should take care to ensure that its decision
does not have the effect of chilling cooperation between individual states and international
organizations, which has proven to be such an important aspect of the fight against global

corruption.

31.  In order for international anti-corruption efforts to succeed, whistleblowers must be
afforded strong protections and internationally-recognizable assurances that their identities will
not be revealed, including by way of a broad recognition of the privileges and immunities Canada
and other countries have granted to international organizations. Otherwise, there is a real risk that
whistleblowers around the world will stay silent, and the vital information that they provide will

be diminished.
PART IIT - SUBMISSIONS AS TO COSTS

32.  The TI Interveners do not seek costs and ask that no costs be ordered against them.

PART IV - ORDER SOUGHT
33.  The TI Interveners take no position on the disposition of this appeal. The TI Interveners

renew their request to make oral submissions at the hearing of this appeal.

24
October 22, 2015 MARRL A . Gy ] ?ﬂc«:u-

Mark A. Gelowitz

OSLER, HOSKIN & HARCOURT LLP
Lawyers for the interveners Transparency International
Canada Inc. and Transparency International e.V.

2 MO Affidavit, para. 28; Appellant’s Record, Volume I, Tab 5, p. 39.
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